Womas Drummond, of Logiealmond, - - Appellant. 


His Majeſty's Advocate for Scotland, on be. 
half of his Majeſt Y; * { Reſpondent. 


The Appellant's CASE. 


Ames Drummond, commonly called Duke of Perth, was ſeiſed in Fee of the Lands and 
Earldom of Perth ; and ſeveral Years before his Death, his Eſtate being incumbred with 


Debts, he reſolved to ſettle the ſame in a Truſtee, for Security and Payment of the Debts, 
and for directing the Order of Succeſſion, 


This was the more neceſſary, as it was extremely donbtful whether John Drummond, com- 
only called Lord John Drummond, his only Brother and Preſumptive Heir, could take the 
ſtate by Succeſſion upon his Brother's Death without Iſſue: He had gone to France in his 
nfancy, and had been there educated in the Religion of that Country : He had received a Com- 
uthon from the French King, and, being ſuſpected of inliſting Men in Scotland for that Service, 


hich by the Act of the Ninth of his preſent Majeity was made a Capital Crime, he had been 
bliged to fly his Country. 


his Date, whereby reciting, That, © Foraimuch as he was frequently very ſickly and tender in 
his Conſtitution, and had ſome Thoughts of retiring from the World, the better to prepare 
for a future State; and alſo that Foln Drummond, Eſq; his only Brother, commonly called 
© Lord / Drummond and then Captain in the Regiment of Ruth in France, was abroad in a 

foreign Service, whereby his being married or his Capacity of ſucceeding bun in his Eſtate, 
Lands, Cc. might be very dubious and uncertain; and that he was reſting aud 1 to ſeveral 

Perſons conſiderable Sums of Money, that ought in Juſtice and Equity lo be paid :” There- 
dre, and for other weighty Motives and Conſiderations, he gave, granted, ſold, annailzied, and 
iſponed, and granted Procuratory for reſigning the ſaid 2 Ellate, to, and in favour of the Appel- 
nt, and his Heirs and Aſſignees heretably ; but redeemable always in manner herein after- 
ationed, and under the Proviſions, Conditions, Reſervations, and Burdens, and In Truſt for 
ne Ends, Utes, and Purpoſes after expreſſed ; viz. © In Truſt for the Uſe and Behoof, Security 
and more fure Payment of all his jutt and lawful Debts, both Real and Perſonal, which were 
or migbt be owing by him, or his Predeceſſors, and to which in Law he micht be any-ways 


© Annuitics” in the aid Lands; and alſo reſerving to the ſaid James Drummond himſelf an 
Innuity for his Life of 200 J. payable half-yearly, and after his Death a like Annuity of 200 /. 
o his Brother John Drummond for his Life — Remainder of the {aid Eſtate, after Payment of 
e Debts and Annuities aforeſaid, © In Truſt, for the Uſe and Behoof of Lord John Drummond, 
his Uncle, and the Heirs Male or Female of his Body ; whom failing, to Mrs. Mary Drums 


mond, his Siſter-german, commonly called Lady Mary Drummond, and the Heirs Male or 


Female of her Body; whom failing, to the Appellant, and the Heirs Male or Female of his 
Body; whom failing, to him the ſaid James Drummond in Fee,” In which Settlement there 
ere likewiſe contained ſeveral other Proviſions; viz, * That che Appellant, his Heirs ard Aſſigns, 
F ſhould be obliged to pay a yearly free Annuity of 10,000 Marks, Scots Money, to ſuch Wife 
as the ſaid James Drummond ſhould happen to marry, or, at leaft, ſo much thereof as ſhould 
be free out of the ſaid Lands and Eſtate after Payment of the Debts and Annuities above- 
mentioned, and the other neceſſary Expences of the Truſt,” and that to herſelf alone, excluſive 
his the ſaid James Drummond's us Mariti, or any other Ragnt” or Title therein: And a 
ther Proviſion, That the ſaid Lands ſhould be redeemable from the Appellant, and from the 
d Lord John Drummond his Uncle, and from the ſaid Lady Mary Drummond his Siſter, and 
eir Heirs by the Heirs Male or Female of the faid James Drummond (in caſo he ſhould hap ppen 
d marry), or of the ſaid Jh Drummond, at their Age of Fourteen Years, upon Pay ment of 
e Sum of 200 J. Sterling, to the ſaid Truſtee, his Heirs or Aſſigns, and, in coſe of his or their 
blence, to the Provoſt or any one of the Bailiffs, Dean of Gild, or i reafurer of Hain 


This Decd, ſoon after its Execution, was iilivered over by the Maker to Mr. James Grahar 
Dean of the Faculty of Adyorates, and the Counſel uſu. employed by the Appellant in his 
fairs), that it might be regiſtred, or Infeftment taken upon it. 


By an AQ of Parliament, made aſter the late Rebellion, intituled, An Ad to allaint Alexander 
2 Kelly, Sc. it was enacted, That if the ſaid Fames Dr unmond and his Brother the faid 
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Under theſe Circumſtances, James Drummond executed a Deed of Settlement of his Eſtate, of 


liable; and ſaving and reſerving to Jane Dutcheſs of Perth, his Mother, her Life-rents or 


e 021 
John Drummond, ſliould not render themſelves to one of his Majeſty's Juſtices of the Peace, on 
or before the 12th of 7); 1746, that then each of them not rendering himſelf /hould, fro 
an i after the 18th of April 1746, fland and be adjudged attainted of High Treaſon, to all Intent 
and Purpoſes whatſoever. | 


Velling Ac, By another Act of Parliament, intituled, An A for veſting in his Majeſiy the Eftates | 
20 Geo. Il. certain Traitors, &c. it is enacted, That all the Lands and Heretages, Debts, &c. in Scotland, or 
dee elſewhere, © whereof any Perſon or Perſons, who, ſince the 24th of June 1745, hath or haye 
ce been attainted, or, before the 24th of June 1748, ſhall be attainted, by any Law or Statute; 
ce of this Realm, of High Treaſon,” for the Crimes in the ſaid Act mentioned, or any Perſon ot 
Perſons ia Truſt for them, was or were ſeiſed or poſſeſſed of, or intitled unto, on the 24th of 
June 1745, © according to the reſpective Eſtates and Intereſts which the ſaid Perſon or Perſons 
H attainted or to be attainted, within ſuch Days and Times as aforeſaid, or any in Truſt for 
* them, or any of them, had or ſhould have therein, as aforeſaid, or did or might forfeit by 
« ſuch Attainder, ſhall be forfeited to and veſted in his Majeſty, without any Inquiſition or De. 
« clarator of Forfeiture,” And the Barons of Exchequer in Scotland have a Power given then 
by this Act of inquiring into, ſurveying, and ſcizing ſuch Eſtates for the Uſe of his Majeſty, 


But that no Perſon or Perſons whatſoever having any Right, Title, or Intereſt, in the forfeiteg 

or forfeitable Eſtates, may be prejudiced, it is thereby enacted, © That all and every Perſon and 
_ © Perſons having any ſuch Right, Title, or Intereſt, Charge or Incumbrance (except the for. 
© feiting Perſon, or any claiming under or in Truſt for them); and allo all and every Perſon 
* and Perſons pretending to have a Right or Title to any Eſtate ſeized or ſurveyed by the Baron 
* for the Uſe of his Majeſty ; and who ſhall pretend, that none of the Perſons ſo attainted of 
High Treaſon, as aforeſaid, was ſeiſed or poſſeſſed of, intereſted in, or intitled unto ſuch 
*« Eſtate, in his, her, or their own Right, or to his, her, or their own Uſe ; nor any other Perſon 
ein Truſt for them, or any of them, on the ſaid 24th of June 1745, or at any time ſince, or 
* that they have Right or Title to ſuch Eftate;” ſhall, within the time thereby limited, enter their 
Claims and Demands before the Court of Seſſion, in ſuch manner as is directed by the ſaid Act. 


James Drummond died upon the 11th of May 1746. 


| Mr. Graham died ſuddenly in the Month of November 1746. And the Appellant, by a Pro- 
ceſs of Exhibition, recovered the Deed out of the Hands of his Repreſentatives; but was ple- 


vented from taking Poſſeſſion of the Eſtate, by a Survey made by the Barons of Exchequer, | 


under Pretence that the Eſtate was forfeited by the Attainder of James Drummond, the Maker 
of the Settlement, | 


'The Appellant duly entered a Claim, before the Court of Seffion, to the ſaid Eſtate, except- 


ing to the Survey and Seizure thereof, in regard that /e ſaid James Drummond, zor any other | 


Perſon attainted for High Treaſon within the Time limited by the aforeſaid Statute, was ſeiſed w 
Folſelſed of, or intereſted in, or intitled to, the aforeſaid Lands and Eſtate on the 24th June 1745 
or at any time after; but that the Appellant had Right thereto by virtue of the Diſpoſition above recited; 
and praying Judgment accordingly. 


His Majeſty's Advocate, in behalf of his Majeſty, gave into the Court Anſwers to that Claim; 
and it having been proved, that the ſaid Fames Drummond died on the 11th May 1746, Two 
Months before the Time limited in the Act of Attainder for ſurrendering himſelf, 


29 July 1749. The Lords of Seſſion pronounced the following Interlocutor ; viz. © Having heard the 


Interlocutor, „ Claim of Thomas Drummond, of Logiealmond, to the Eſtate of Perth, with the Anſwers and | 


findi | i . | i 
eee Defences for his Majeſty's Advocate, and heard Parties Procurators thereupon, find, That 


not attainted, James Drummond, deſcribed in the Act Anno Decimo nono Georgii Secundi Regis, inticuled, 


cee 0 * An Att to attaint Alexander Earl of Kelly, and others, of High Treaſon, if they ſhall nat rend 

Juriſdiction to themſelves to one of his Majeſty's Juſtices of the Peace on or before the 12th of July 1740, and 

Judge of the. /y,þ11;t to Juſiice; James Drummond, taking upon himſelf the Title of Duke of Pert, 

kb having died upon the 11th May 1746. before the 12th Fuly 1746. on or before which Day 
he was allowed by the ſaid Act of Attainder to render himſelf, and ſubmit to Juſtice ; He H, 
„ ſaid James Drummond 15 net attainted ; and therefore find, That this Court bath not Turi 
* aim to proceed further in judging of the Validity or Effect of the Diſpoſition from the ſaid James 
© Drummond o Thomas Drummond the Claimant, leaving the Claimant to follow forth his Right 
* thereupon, as accords :” Which Judgment having been acquieſced in, is now final. 


The Barons of the Exchequer did a ſecond time ſurvey the Eſtate, as forfeited to his Majelty 
by the Attainder of 7 Drummond, the younger Brother: Whereupon the Appellant entered 
a Second Claim, wherein he excepted to the Survey and Seizure of the aforeſaid, Lands, as for- 
teited by the ſaid 7h Drummond : And to this Claim Anſwers were in like manner made by 
his Majcſty's Advocate. 


And, 
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And, in Support of this Claim, the Appellant offered to prove, That, in the Year 1742, a 


Draught of the Settlement was laid before Mr. Graham, deceaſed, for his Peruſal and Advice; 


and that the ſaid Draught, after ſeveral Amendments, was returned by Mr, Graham to the 
Grantor ; and that the ſaid Settlement was, ſoon after its Date, ſent to Mr. Graham by the 
Grantor, that Infeftment might be taken thercon, and that the ſame might be regiſtred for 
the Benefit of the Grantees; and that Mr. Graham confidered the Settlement as effectual 

7 3 upon the Grantor, and ſuch a Deed as diſabled him to charge the Eſtate during 
is Life. | 


But, upon Debate of the Caſe, the Lords of Seſſion, by Interlocutor of this Date, 


Found, That John Drummcnd, Second Son to the ſaid late Lord Drummond, now 
e attainted of High Treaſon, was, upon the II Day of May 1746, «when James Drum - 
«© mond his eldeſt Brother died, capable to take by Deſcent from his ſaid elder Brother; 
« and that the Eſtate of Drummond in Queſtion did then deſcend, by James's Death, 79 
% John Drummond, now attainted; and was forfeitable and forfeited by the Treaſon 
e and Attainder of the jaid John Drummond : And found, That the Truſt- Diſpoſition to 
« Thomas Drummond of Logiealmond, claimed upon, was not ſufficient to exclude the 
“ Forfeiture of the ſaid John Drummond ; and therefore found the Fftate acclaimed 
« forfeited by his Attainder, diſmiſſed the Claim, and decerned accordingly,” 


From this Interlocutor the Appellant has preſented his Petition of Appeal to your Lor Iſhips; 
and hopes the ſame ſhall be reverted, for the following, amongſt other 
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That 7% Drummond, by the expreſs Words of the Act of Attainder of the 2oth of his pre- 

{ent Majeſty, became attainted of High Treaſon, 70 all Tntents and Purpoſes, from the 
18% of April 1746 ; which being before the Death of his elder Brother James, the 
Crown could not derive any Right by the Forfeiture of John, he being, by bis At- 
tainder, incapable to inherit from his Brother; and therefore, if the Crown could take, 
it muſt be by Eſcheat; and the Court of Exchequer in Scotland had no Juriſdiction, 
under the Act of the 20th of his preſent Majeſty, to inquire into, ſurvey, and ſeize, 
the Eſtate in Queſtion. 


That James Drummond, who was the ſole and abſolute Proprietor of the Eſtate in Queſtion, 
by Deed dated 16th Fune 1743, effectually conveyed it to the Appellant, for the 
Benefit of the ſaid James's Creditors, and the other Uſes therein mentioned; and con- 
ſequently John Drummond his Brother never could take any Eſtate by Deſcent from 
James. | 


It is objected againſt the Validity of this Deed, 
That altho' James Drummond did execute the Deed, yet it never was legally delivered. 


That, by the Law of Scotland, actual Delivery is not neceſſary: But, if a Deed is out of the 
Cuſtody of the Grantor, the Law conſiders ſuch Deed as effectually executed. And 
ſuppoſing the Deed had been found in the Cuſtody of the Grantor; yet, being for the 
Benefit of Creditors, and a Settlement of the Succeſſion, it would have been binding 
upon the Grantor, and his Heirs. | 


That the Deed was fraudulent, being intended to avoid a Forfeiture of the Eſtate. 


That the Statute of the 20th of his preſent Majeſty annuls only Conveyances made after the 
24th of June 1742, by Perſons attainted of High 'Treaton ; and James Drummond 
never having been attainted, there is no Law whatſoever, which hindered him from 
making ſuch a Conveyance of his Eſtate. 


Tor theſe, and other Reaſons, the Appellant humbly hopes the Interlocutor 
complained of ſhall be Reverſed. 
A. HUME-CamMPBELL., 
ALEX. LocknHART. 
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His Mujeſiy's Advocate for 
Scotland, %, bea, of his þ Reſpondent. 
Ma ſeſiy, VV; 


The Appellants CAE. 


To be Heard at the Bar of the Hous k OF 


LoRDs, on the 


Day of 1751. 


